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Controlling Legal Costs:
Steps You Can Take

ong-time readers of Business Horizons

will recall thar these pages have not

lacked for things to say about lawyers. My
predecessorn, Hary Bunke, praised Singapore for
its “blessedly low level of litigiousness” and took
Brwyers o tusk for stretching indivichaal righis 1o
socihetally dysfunctional extremes. In reply, Mike
Metzger (who was trained as a lawyer but is not
otherwise particulady sinister) replied thar Law-
yers are the effect, not the cause, of our litigous-
ness. Moreover, Metzger noted, “no data exist to
show that business people are any less likely
than the mun in the street o give in o the temp-
tation 1o litigate when they or loved ones suffer
some real or imagined loss.” And if you have any
domibit that corporations have for some tme now
heen throwing gasoline on the conflagration of
rising legal costs, then you just haven't read John
Grisham's The Raimmaber

Oine corporale response 1o escalating legal
costs has taken the form of in-house counsel.
But, as 5.5. Samuelson noted in a special issue of
Business Horizons (September-October 19900,
such a solution ofien creates lis own thomy
proshlems.
so one delights in hearing from Stanley B,

Kay, a former corporate peneral counsel, that
there are steps managers can ke o conirod legal
costs. If, as Harv Bunke argues, lawyers have
exploited the amoral forces of the marker and in
&0 dning have brought Us o our present sormy
state—and if, as Metzger contends, lawyers them-
selves are the products of a market economy-—
then perhaps, as Kay reasons, the oversupply of
lawyers means the marker can work toward mak-
ing thelr fees more reasonable, The market can’t
do this unless managers take the same sensible
approach to legal resources as they do o any
other cost of business. Having failed o do so,
they must recognize, like Pogo, that “we have
el the enemy, and they is us.” Let's sco how
one Bawyer wants (0 help us belp ourselves, =
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When the big,
bad lawyers huff
and puff for your
hard-earned ..
dough, hereis
what you do. : i

=

by Stanley B. Kay
leholas Carrall wrote -
in his hook, Dancing

N With Lawyers, A product of legal edu-

cation is likely o be the most trroublesome tem-
porary employvee vou will ever hire” Beciuse 1
am a lawyer, | am naturally inclined o bristle at
this characterization of us as “troublesome rem-
parary employees.” However, 1 must admit there
i 4 sizible pan of the public who shares M
Carroll's view, especially concerning the fees we
charge

Complaints about the high cost of comporeate
legal services have been around for a long tme.
A former chairman of the Control Datg Corpors
tion once said, “Cur liwyers have an unlimited
budiger, and every year they excecd 0" Thit view
may be an overstatement these days, since “legal
managenment” 15 kess of an oovmoron than it used
t be. Neverheless, many company executives
snll pepceive lawyers as poor managers of the
timeliness and cost of thele services, Wyt

Very few people think of going to law school
to Bercomme business managers (o, indeed, the
manager of anything elsel. Despite =hifts towarnd
realism and economic relevance in the currdci-
lum of some law schools, the bulk of legal edu-
cation is sl predominantly wcademic, Taw stu-
dents are taught w “think like a lawver,” which is
rrwore af a method of thinking narmowly abour
facts than shout for |.J"|JI"!I_|;.:‘ 1ary Hhee ]:l.ig pin;']’l,rn'_',




yourr lanrvers (and also act for your own self-
preservation) by encouraging them o provide
cowl-computitive services like your other vendors,
Here's how.
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Start With A Plan

It has been said thar if lawyers have a blank
check 1o do what's necessary, they are likely 10

This narrow vision 15 not auded o any great
extent by an understanding of hasic concepts of
efficiency. A lawyer's education docs not inclede
project management, accounting and cost control
systems, or productivity (although the currem
pencration of hiw school graduates is mone ooan-
puter-literate than its predecessonsd

Keep that in mind when you hear abour the
long hours lawyers work—it does not necessarily
mean they are working efficiently. The traditional
srracure of a law firm focuses on muliplying the
number of jupior attorneys o do work that could
be done more quickly—and cheaply—lwy fewer
skilled lawvers with computers and paralegals. In
the grand old days of the Mush "Hs and 'His, 2
cost-lype business such as a law firm could easily
pass the high cost of more hodies on to its cus-
tonnets. It was easy hecause the practice was
witlespread—weren't defense conteactorns ancd
hospitals doing it oo? Inan crn when the financ-
ing pracrices of Michael Milken were king, there
wens momney o burne Who cared about cost cone-
troal?

Well, the party is over Mo bosdics are land-
ing on the street instead of padding a customer's
hall. “Reenginecring” ancd “rgli-sizing” in che
1940 are the by-products of a vigorous drive Iy
companies o reduce costs and stay competitive.
1 is viewes fasr wou i do the chsritalde thing for

fill it in. To prevent this froan happening, you
reed 1o do the bollowing:

L. Define your olgecrine. Decide what vou
weant , , . ancd what you probably can live with, if
necessary. Do you really need a contract that s
freighined with cvery contingency Known 10 man
for a relatively simple transacrion with a trusted
customer? Do vou really want your lawyer o
et in bmitess discovery for 2 small lawsai?
Would a negotiated settlement between the prin-
cipals serve your inmterests better than a legal
szlurion?

L, Thirk gned act Tl g prafect mandger,
Many legal services can be mancged like any
other project at your company. (OF course, all
bets are off if it gets criminally indicted.) Like any
other progect, you need o dewermine the steps
complete it, how long it will take, who will do
the work, andd how much it will cost

A, Mxyfime rhe shefs. Ask the the lewyers Lo
apell ourn the specific steps required 1o accom-
plish the objective, such as documents to be pre-
pared, pleadings 1o be filed, government approy-
als to be granred, and the time required for each
step. Such a breakdown will allow you o decide
which tasks can be minimized or eliminated
Along with each step, ask them w give vou o
preliminary assessment of any risks [worst Case
scenanios) so you can decide whether you shoukd
ke an alicrmative course of action in the future.

4. Who wtll e the work and bow il it be
dore? Lawvers are sill irying 10 understnd swhar
Teral Quality Management means o them, while
their customers have already gracuared from that
try Business Process Reengineering, That mesns
businesses are aggressively redelning what
reeecls to be done, and Byowehiom., DTin't assuine
that yvour lawvers share your same sense of ur-
pency an this subject, or even understand 4t 11 s
LIy Ok WL B0Y ene sumibpe (R gy focus on their
processes for doing your work by carefully senii-
nizing the lineup for the msk. Not every ask
pevels o ke done by the senior panner, or even
by a buweyeer at all, Nor docs cvery project need (o
be handled by a large firm. Some lawyers are
using computers more today 1o generate their
own documents withoul much assistance from
junior lawyers, secretanes, or paralegals, Yo
may be able o reduce your costs by provicding
emplovees of your own company Lo revies and
collate documents, or by having documents
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stored] in your own computers or facilitics for
litigation.

5. How musch will each step cost? Ask the
lawryers for a budget for each task, not just for
the entire project {mone on this concept below),
Expenses should anly be reimbursed ar acoual
oo, unless you specifically approve o dishurse-
ment in advance. Moreover, unluss vou approve
them in advance, you should not be paying extra
Fome:

» Legal rescarch that may either be unneces-
sary ar that has already been done for someonc
elie.

# The time il takes you to educate lawyers
about your problem (especially when a new
aaryer motates on o the teamb,

s Dffice overhead expenses, including sup-
plies, phaotocopwing (for more than B w 10 cents
per pagel, mail, local couriers, local telephone
calls and faxes, and secretanal or word process-
ing services (including paralegal services thart are
essentially secrerarial work),

s Any other staff charges, such as meals,
filing, or proofreading, regardbess of when in-
curred.

e Commpiiter tinwe Cother than comipiter re-
search that vou specifically authorize),

¢ The fimse spent by the lawyer in preparing
vour bill.

& Arrorney time during teaved Cand no Firs
class air travel)

» The tme spent by more than one lwyer
At @ messting.

0. Change (o a fived fee whenever you can.
To the maximum extent possible, move away
from the houry rare to a ficed fee, especially if
there are few risks associated with a 1ask. A Price
warerhouse survey of Fortume 100 companies
reveabes) neady 20 categories of routine work
handled at a fixed fee, including small claims,
patent applications, and blue sky securities re-
views, The task-based billing procedures T owill
deseribe below are helping some companices
negetiate fixed [ees as an aliemarive 1o the
stradghit billabde hour

Get Competitive Proposals

The days when one s firm could handle all of
vour needs are over. One beneficial effect of the
oversupply of lawyers is that there is a golden
buyers’ market for their services. Take advantage
oof it, and solicit proposals from several firms for
wour wiork, Ensure thal their proposals meet the
guidelines that 1 have described above,

Put It In Writing

After vou have selected the lawyer(s? that you
will wse, and you are satisficd with the projec
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planning information they have given you,
specify those details in a written engagement
leter with them. The engagement letter should
also prowide tor your ahility to monitor their per-
Formance, a5 ciscussed boelow,

Meonitor! Monitor

Oversight is impomant, Make sure you stay in
control of the process through the following pro
cedures

1. Perindic Reporting. Your lawyers should
give vou periodic wrten upates on thetr activi-
ties. These repons shouwld be weekly, monthly or
quarterly, depending on the namge of the task,
and should refer also to the projected tme peri
oz and budgers for each sk, Addiionally, peri-
adic mectings are Necessary S0 You Cln ensung
thar the lawwvers remain focused on your objec-
tives.

2. Tasl-Aased Bifls. Refuse o accept the tra-
diticmal hill, which lists everything done by every
lawyer on a given day, and which lumps differ-
ent activities o He same e enry, Instead,
the invoice should he separated by the fees and
costs for each task, and the Tormat sbiowlad T
consistent with that for the orginal budget. This
is called "tusk-based billing,” and ir allows 3 cus-
toimer [ monitor legal costs associated with spe-
cific tasks, Many lange compuanies such as GE and
D Pomt are using it, and an Amernican Bar Asso-
ciatiom task force has recently reconumended its
use. These companies are also using this billing
format 1o cormpere @ firm's oosts o group aver-
ages for particular tasks o winnow out the ineffi-

cient,
F mess! Take the mystery out of much of
thedr incomprehensibic syntax, and yoo
will realize that they are service providers just
liker yowr aceountants, cleaning services, and
caterers. Thus, vou should expec them o keep
their focus on you, their customer, This may mol
semand remgirkabde, bar make o mistake abowt
this pevint. Lawyers are ned esually accustomed 1o
cloing this, They should know beter than o take
the task at hand o somme Gir reach of the universe
that you never intended—hut they sometimes e
The procedures 1 have descrilwed can help
them keep that focus. But thedr ultimate sucoess
will depend on whether they can make the same
pardigm shift you have, that is, take an active
interest in the customer, You can help them
along this path, Make sure they understand your
industry, products, services, amd sirategic plans
fand that you do not pay them For this educa-
tion), Explain 1o them that they will be making
an investment in a relationship with you, one that
will ensure your future business with them.

irally, &ewp datvers focused on your busi-



And if they need another Incentive beyond
thait, it is this: Perhaps all those bad wyver jokes
will hegin to disappear. O
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